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"When an employer discriminates against someone because the person is
transgender, the employer has engaged in disparate treatment “related to the sex of
the victim.” See Schwenk, 204 F.3d at 1202. This is true regardless of whether an
employer discriminates against an employee because the individual has expressed his
or her gender in a non-stereotypical fashion, because the employer is uncomfortable

with the fact that the person has transitioned or is in the process of transitioning from
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one gender to another, or because the employer simply does not like that the person
is identifying as a transgender person. In each of these circumstances, the employer is

making a gender-based evaluation, thus violating the Supreme Court’s admonition that

“an employer may not take gender into account in making an employment decision.”?’
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“Transsexual, transgender, and gender-nonconforming individuals are not inherently

disordered. Rather, the distress of gender dysphoria, when present, is the concern that

might be diagnosable and for which various treatment options are available.”*®
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Segev Idan, Le désenchantement du genre, Un regard critique sur la clinique du transsexualisme, mémoire de master 1 49
d'études psychanalytiques, Université Paris Diderot, 2012
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