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It appears to be the first occasion cn which a court in England has been
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There must be evidence of a strong and persistent cross-gender
identification, which is the desire to be. oi* the insistence that one is, of the
other sex. This cross-gender identification must be not merely a desire for
any percetved cultural advantages of being the other sex. There must also
be evidence of persistent discomfort about one’s assigned sex or a sense of
inappropriateness in the gender role of that sex. The diagnosis is not made

if the individual has a concurrent physical intersex condition.
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‘woman’ in the context of a marriage, for I am not concerned to determine the “legal
sex’ of the respondent at large... I have dealt, by implication, with the submission that,
because the respondent is treated by society for many purposes as a woman, it is
illogical to refuse to treat her as a woman for the purpose of marriage. The illogicality
would only arise if marriage were substantially similar in character to national
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insurance and other social situations, but the differences are obviously fundamental.
These submissions, in effect, confuse sex with gender. Marriage is a relationship
TIYYW BEWRD N2 T PTGt AR ¥ 098 .which depends on sex and not on gender”
KT TP TTRI0N ANYY BRaw oMW owpn 12 Ysa 1pPn &2 Corbert nobn miapya
.43 '¥13,2 v Y% ,SHARPE, TRANSGENDER JURISPRUDENCE

Thomas C. Grey, The Disintegration of Property, in NOMOS XXII Ywn% w1 37
PROPERTY 69 (James Ronald Pennock & John William Chapman eds., 1980)

Judith Butler, Bodlies That Matter, in BODIES THAT MATTER: ON THE DISCURSIVE LIMITS 38
OF “SEX” 27 (1993)

.2 7179 9w, SHARPE, TRANSGENDER JURISPRUDENCE 39

.4 11en v Greenberg 40

Mary Coombs, Sexual Disorientation: Transgendered People and Same-Sex Marriage, 41
8 UCLA WoMEN's L. 1. 219 (1998)
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Transsexuals might also be seen as the conservative wing of the
transgender community, because they do not challenge the notion that there
are two sexes and two genders which match them, only their individual

place within that framework.
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*: Bellinger v. Bellinger W52 (D131 Ny13) Thorpe WHTWR

To make the chromosomal factor conclusive, or even dominant, seems to
me particularly questionable in the context of marriage. For it i1s an
invisible feature of an individual, incapable of perception or registration
other than by scientific test. It makes no contribution to the physiclogical
or psychological self.
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.25 YR 271 'Aya 4 Tva Y9 Greenberg 44

323 2012 - WRN 3 VAV »IPhR




YVNY SNIDY

RO IR MITIAY V2 0030 MW R PRI YeY opn w0 3D ey
ATIRR NPWD RI) APETERY 270 1 RO TV DR AT 3971713 N3P D00
JTUDVPIIRM 2P TUPITRY DMINR PR DTIIRT 198D DMIPW T3V AR RO RPR 720
07 DR 23V 1IRY WK ,QRET YW DMK 1R 021D DW NREIN 07 AYR oMW
NIYEY PIN J03 NRYW 37N LDI00 TN YW oRYPR NM2anY DRNT T
Baiianiipfiyiaityialelhutali
W ,0™IMAR 2°2°973 1212 BN P21 N1NTAR NIanR 197 oX 3,79 R 0
19w WPIAT,IPER DPTIN TR 730 1270 TWR BT YW 1D AR AT 1300 tinab
HYY MNP NPTTTIDON JRAR WRHT W WA PER2 Taorem SRoponen —
SI3ETY ORI UBWRA 2XBT MR AR WPW PN, AORY oY Ympni vowna

SaEnn watinn 2

PRICT NTIWERD 1R PApRR LDWRIT MR W RN 0TS 1WA 2800 IR
TR WM RO TR AW RN AN NORWY K30 1M X 13 5y .orratIn
D2pRT VBWAD NPT NPLDYR NI WI7W DRI 1R YW *nonn phma PR
1273 TYORPY NI, PNN 27X 0T ORI TR W OIR ORRT QWA b Yy L R
7 PR TR WS R0 WY MDY AR TWRAT D Y e 1) Ry 3T
MR RP1,PMI0NT OMAT RO QIRT 2w DR AT, TWwT nwan o Yy nnmnn

DT MTIPIE AW DTN 12 DR Y3, IR 053 D0

PTITYIN NYWA YA PR nwn Ll
POD RIT,1°0 MwH MmNt P PMIRRING 715R PPN 0w mInR amnt 770 pop
27 BFPH T 1970 NI 71 T pon . Corberr 77193 Ormrod vEIWR Y 17
T POD 0PI DINR MNIPRa 03 P27 P77 P0D ININT MR 0w qwn3d PRAIRD
170 POBA YAIR KI QW 727 MEIRIAW TOPY N1TH 159 AN DEIPRA gpINa uhY
““ Littleton v. Prange 1192

TR RYT,DPIPMR2 AT 727 777023 12120 1A Corbert DWIB2 NIPRT NTTIW
AMID R¥TW 7T TIN PWR PDR DR AW GWI,027p IR, YIINAW P ER 0
bwa 17, PRIV M YY ISR mupas mey? any 0o WY ayaIR R MTF
TRWMIT PW wwrnR Sw2 [T 1 mecrn Swooamm apy  oivpInTR
JRWIN S0 onibwa By 7sm MR cnw DR S0P townn 12 .(consummation)

1 mwn Yy Corbert Trava it pos 45
Littleton v. Prange, 288th Judicial District Court, Bexar County, Texas (1999), 4s
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If the assignment to the female sex is made after the operation, then the
operation has changed the sex. From this it would follow that if a 50 year
old male transsexual, married and the father of children, underwent the
operation, he would then have to be regarded in law as a female, and
capable of "marrying" a man! The results would be nothing if not bizarre.

, 1307 ®17 Corbett 72393 1717 poB DR 2pow nRY 0w e Ormrod Lo Do dw 1Ry 47
AN WHWAN NPT BUR YDWRTTR NP 1R DMpRI RV 23P0 AR 17 Maw
Roger Ormrod, The Medico-Legal Aspects of 1%7) a0319120 Y 191 901 nIn myaony
“The law, which is essentially : (Sex Determination, 40 MEDICO-LEGAL 1. 78, 78 (1972)
an artefact (sic), is a system of regulations which depends upon precise definitions...
the law is obliged to classify its material into exclusive categories; it is, therefore, a
binary system designed to produce conclusions of the yes or no type. Biclogical
phenomena however, cannot be reduced to exclusive categories so that medicine often
cannot give Yes or No answers... People are not either tall or short, they are taller or
shorter or about average. This fundamental conflict lies at the root of all relations
.between medicine and law”
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“who is naturally capable of performing the essential @8 %N ®Y MTF YX10poimw

1

.1ole of a woman in marriage’

Corbert ™92 yap1w noban ™ o nirww o535 1w 1A 13927 1R 177 AT
W DIRNT DTTIAY TIPR - TWHAN3 UOWRT Tha MR AR 53 mnon b —
“person who is naturally capable of =7 INW* 1T YEWHA 172 NIM3W 785 W2 DIpn 20
®397 w1 B2 71 ;PR performing the essential role of 2 woman in marriage"
A919° oM AnD TR ARY LPRIEEY TR Ywoanmwa? Rin IR 7ap nh
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M v. M[1991] NF.Z.LR. 337, 26-27 1~1v3 117 112 uownn 003 YW Inpra 1k 03 89 49
“] cannot share His Lordship's view as to the bizarre nature of the scenario : ¥ n7ip1 9y
he paints. Tt must be assumed that the hypothetical transexual he refers to is already
living as a female having undergone the reassigniment surgery. It is this change of sex
roles which would be regarded as unusual, and which would no doubt be difficult and
painful for the relatives of the transexual to come to terms with, but 1 cannot see that
this provides the reason why the law should fail to acknowledge the social change
.which has, by then, already taken place”

“In the context of the :43 myn y¥% ,Belliiger 171v2 (s ny13) Thorpe uows 1272 50
institution of marriage as it is today it seems to me right as a matter of principle and
logic to give predominance to psychological factors just as it seem right to carry out
the essential assessment of gender at or shorily before the time of marriage rather than
.at the time of birth”

STV LOPERY 36 MY YY)

“{The judge in Corbett may :°5 ,i77 "Wpita 7D BT ,247 '2¥3 ,41 7780 997 ,Coombs 52
have meant that the essential role of a woman in marriage is to provide a vagina as a
penis receptacie. Ashley was, however, a post-operative MTF transsexual; she had a
vagina. Furthermore, an earlier British case had held that a husband was not entitled to
an annuiment because his wife had a physical dcfect that rendered intercourse
impossible, because an operation was available that could adequately enlarge her

2012 - yenn ,hD VOWN PR 326




70 MM NP9V 110N

np*0D3 DPR2N @™1273 ant Twbr PR onagnw ohrbrnn nPav v awpna

MAWRN ONW ,DPHININTINA TRRNaY LEWNRR M2 N2 RY WNRon 5INA (Bbwna nd
VBWAT N2 PR WY MIDM 2w PMIREING TYYNAY YR MY ¥0wnTINm 2037
Hya DIR T3 — OMWN P2 ME YW intersex 3¥N3 77BYI 7TAY 30307 §TIWA
AT TR 0IRI,MPTTBT T Y2PN O — W 45 oY 791 R XY 0mnnd
VDWHT DA IRRNAN JWBA ARW 5D ,Nava UBWRI NN Ry anTTa R
MANN DIWIRRI MPWL NI HER RV VIR RT O PATITEIR SRY 5320

JUATTS

1 Corbett N2 %Y MIDDY NTIPA MITIPI WIPW 18R 17D

DMTYARII0N TPTIPR TI2M 293 ,7977 NP MW 953 .02 1RSI PRI
N3 YW ARYING WG 01D 7327 DDWRI QR 00, NI ATen DPLI e
PRIZ® NTIWDRA JPRY MW ,B0TR TN1apYa aw nuat mshim Corbett
IR "33 TR PIA D73 MINDT V3w DUwiIR P2 PR TWDRY 18YRI 97N
T 7TTIPIA W NP DTIIRGD [T 3p0D DI L(AWUR RN MTF Rnun () 7n
,TIVEY MRDY WK DIAK .0TIITR PIET 1B YW AR U ,nmprah gk amps
X1T MTF 703223 937,71293 0327, 7WPRY 123 P2 1500 PRIW D PORD JIRY DY
TPITTPRIT 1 W LI0KT ; AWOR DRY? D1 7100 nRLHRW TomwD mIpon 1on oY 13
APTRY Y1017 WP TIICIIL WK PO AWUR P2 PRIYN dpL ¥¥2% nin SyY o
$7ALMA DPLEWH NYLINMIR 3XTR RPTT 137 IR L00OPL 12 NpTam nnw
PIYT AP WRD MPHR X0 DNPIIT N TPYD A2wWANaw 1T o
npoIY — T2 1D BY — MIPR KU1 ,PH IR 12 P2 PRI WwoRD ®5W mma
bR PYs PRIMI? npIn nnb NI nyIse 10Ina IR 72a9n Gwys Sy nT 1eRa
Do B¥ NI0IR MIPKY PIRR YW DTLIET Qna hIIvnn PR SPION
J12% orenIn A7 127,500 7372, nMwERn Mt 10 Y a0 .nmhRIopo I
NS DUWR N9TPR — NRD DTTMIDLOT ATTIN — PRIV MBpY 012
mIANAAY ,nRa 13 5y CLovbamo prawer Swoams nana nbon Mk Syipaw
NI NITIR DY N30 TR TIXD Y3 PO NI M2 2P wnn tw PRIy
1R THOI APRWAW 120 IR ,ANIAN TV 12TV DD 0WAT TPV N2
moRwN Sw nbpwnn 7M1 Abpwn ,nrethIR Arnam YRICPIILR YW 1 NX arrIan
P2 PR32 DONI IR KID T80

vaginal cavity. The judge in that case rejected the husband's argument that 2 ‘mere
.cal-de-sac leading nowhere” was insufficient™
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.Otahuhu Family Court [1995] 1 N.Z.L.R. 603
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ground that a marriage is voidable if the respondent satisfies the court: (a} that the
petitioner, with knowledge that it was open to him to have the marriage avoided, so
conducted himself in relation to the respondent as to lead the respondent reasonably to
beiieve that he would not seek to do so; and that it would be unjust to the respondent
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“For purposes of marriage under the circumstances of this case, it is the sexual capacity 62
of the individual which must be scrutinized. Sexual capacity or sexuality in this frame
of reference requires the coalescence of both the physical ability and the psychological
and emotional orientation to engage in sexual intercourse as either a male or a fernale™
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Endiess Sex: The Gender Recognition Act 2004 and the Persistence of a Legal
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It is a distinctly Butlerian approach which has been institutionalised and
generalised in UK. law by s. 9(1) of the 2004 Act, in which “gender” is the
dynamic. “Sex”, if it is anything, is the product.
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